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Appellant Scott Cargle seeks review of the trial court’s denial of his request
for attorney fees pursuant to the anti-SLAPP! statute, Code of Civil Procedure?
section 425.16. The trial court concluded it lacked jurisdiction “to do anything in
this case” because plaintiffs3 had already voluntarily dismissed their libel action
against him. We conclude that the trial court retained jurisdiction to rule on the
motion for attorney fees despite the voluntary dismissal. Accordingly, we reverse
and remand for further proceedings consistent with this opinion.

I. BACKGROUND
On September 7, 2001, respondents filed a libel suit against “Doe 1 aka

‘exampex’ on Yahoo!” (Exampex) in California. Ampex and Yahoo! are located in

1 SLAPP stands for Strategic Lawsuits Against Public Participation.
2 All statutory references are to the Code of Civil Procedure.

3 Plaintiffs, respondents herein, are Ampex Corporation (Ampex) and Edward J.
Bramson.



California. The gist of the complaint was that Exampex posted defamatory messages
on an Internet message board for Ampex operated by Yahoo!.

Respondents served a subpoena on Yahoo! seeking information related to the
identity and location of Exampex. On October 10, 2001, appellant moved to quash
the subpoena and for leave to proceed anonymously. Ultimately the trial court
denied the motion.

On January 9, 2002, respondents requested, and the clerk entered, the default
of Exampex which the court, on its own motion, set aside on January 22, 2002.
Meanwhile, on January 10, 2002, appellant filed a section 425.164 motion to strike,
coupled with a request for attorney fees and costs.

Upon learning appellant’s identity in the proceedings, respondents dismissed
the California lawsuit without prejudice on March 27, 2002, and proceeded against
him in New York. At the subsequent hearing on appellant’s motion to strike and for
attorney fees, the court determined that the voluntary dismissal stripped it of
jurisdiction to consider the motion. This appeal followed.

II. DISCUSSION
A. The Trial Court Retained Jurisdiction to Award Attorney Fees Following
Voluntary Dismissal of the Underlying Action.

Section 425.16, subdivision (c) (hereafter section 425.16(¢c)) states: “In any
action subject to subdivision (b), a prevailing defendant on a special motion to strike
shall be entitled to recover his or her attorney’s fees and costs. If the court finds that
a special motion to strike is frivolous or is solely intended to cause unnecessary

delay, the court shall award costs and reasonable attorney’s fees to a plaintiff

4 This statute provides in part: “(b)(1) A cause of action against a person arising
from any act of that person in furtherance of the person’s right of petition or free speech
under the United States or California Constitution in connection with a public issue shall
be subject to a special motion to strike, unless the court determines that the plaintiff has
established that there is a probability that the plaintiff will prevail on the claim.”

(§ 425.16, subd. (b)(1).)






