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CAUSE NO. o {3 h -
H. DEAN CUBLEY, § INTHEDISTRICT COURTOF '/,
§ O - <
Plaintiff, § T \\
§ -\“\.
§ HARRIS COUNTY, TEXAS
§
EAGLE BROADBAND, INC,, §
§
Defendant. § E 2’ﬁ JUDICIAL DISTRICT

PLAINTIFF’S ORIGINAL PETITION
Plaintiff, Dr. H. Dean Cubley (“Cubley”), files his Original Petition, complaining of
Defendant, Eagle Broadband, Inc. (“Eagle Broadband™) and would respectfully show the Court

as follows:

Discovery Plan

1. Plaintiff intends discovery to be conducted under Level 2. Plaintiff affirmatively
pleads that it seeks monetary relief aggregating more than $50,000, excluding cost, prejudgment
interest and attorney’s fees.

Parties

2. Plaintiff, Dr. H. Dean Cubley is an individual residing in Harris County, Texas.

3. Defendant, Eagle Broadband, Inc. is a Texas corporation with its principal office
in Galveston County, Texas. This defendant may be served with process by serving its
registered agent as follows:

CT Corporation
1021 Main St. Suite 1150
Houston, TX 77002
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Jurisdiction and Venue

4. This Court has subject matter jurisdiction over the parties and jurisdiction to grant
all relief requested by Plaintiff. The amount in controversy is within the jurisdictional limits of
this court.

5. Venue is proper in Harris County, Texas, pursuant to Texas Civil Practice and
Remedies Code §§ 15.002.

Facts

6. On December 10, 2003, Eagle Broadband executed a Convertible Promissory
Note (the “Note™) in the principal amount of $2,680,000.00 with interest payable to Cubley.
Cubley is the owner and holder of the Note — a true and correct copy of which is attached hereto
as Exhibit A and is incorporated by reference as if set forth fully herein.

7. Eagle Broadband defaulted on the Note on March 11, 2005, when it failed to
make a scheduled guarantee payment. Prior to the March 2005 default, Eagle Broadband had
made timely payments as required by the terms of the Note. Despite repeated attempts by
Cubley to work with Eagle Broadband, Inc. on repayment terms, Eagle Broadband, Inc. has
failed to pay and continues to fail to pay the Note as it is obligated. Pursuant to the terms of the
Note, Eagle Broadband’s nonpayment of its indebtedness constitutes an Event of Default. On
March 23, 2005, Cubley sent a formal written demand and notice of default to Eagle Broadband.
As of July 31, 2006, Eagle Broadband’s total obligation to Cubley is $2,464,299.10. This
amount is the sum of the following:

Principle Balance $1,923,052.59
Interest Owing: $ 541,246.51

Interest on the principle amount continues to accrue daily.
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HOUSTON 893193v1




Certified Document Number; 24025231 - Page 3 of 14

-~ ~

8. By this action, Cubley seeks recover of all sums he is owed under the Note,
including all costs, fees and expenses incurred in the prosecution of this action. All conditions
precedent to the filing of this lawsuit have been performed or waived, and to the extent required
by law, all proper notices and demands have been made upon Defendant.

Breach of Note

9. Eagle Broadband has failed to make timely payments under the Note.
Accordingly, Defendant is in default of its obligations by failing to remit to Cubley the payments
as they became due, causing damages to Cubley in excess of the minimum jurisdictional limits of
this Court. In addition, Cubley has suffered lost profits as a result of Eagle Broadband’s failure
to convert its indebtedness and compensate Cubley in options to purchase shares of Eagle
Broadband common stock. As a result, Cubley has lost the opportunity to sell the stock for over
$ 5,000,000.00.

Attorney’s Fees

10.  As a result of Eagle Broadband’s acts and omissions, Cubley was compelled to
retain the undersigned attorneys to file this suit. An award of reasonable and necessary
attorney’s fees is authorized by the Note and Texas Civil Practices and Remedies Code Section
38.

Prayer

WHEREFORE, PREMISES CONSIDERED, Plaintiff H. Dean Cubley requests that
Defendant Eagle Broadband, Inc. be cited to appear and answer and that upon final hearing,
Plaintiff have judgment against Defendant in the amount within the jurisdictional limits of this
Court, together with its attorney’s fees, costs of court, pre-judgment and post-judgment interest,
and such additional and further relief, general or special, at law or in equity, to which it may

show itself justly entitled.
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Respectfully submitted,

GARDERE WYNNE SEWELL LLP

W—

By:

J. Mictrdel Jordan

Texas Bar No. 11014020
Laura J. Goodson

Texas Bar No. 24045959
1000 Louisiana, Suite 3400
Houston, Texas 77002-5011
713.276.5500 TELEPHONE
713.276.5555 FACSIMILE

ATTORNEYS FOR PLAINTIFF,
H. DEAN CUBLEY
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THIS CONVERTIBELE PROMISSORY NOTE AND ANY SECURITIES INTO WHICH THIS
CONVERTIBLE PROMISSORY NOTE 1S CONVERTIBLE HAVE BEEN ACQUIRED FOR
INVESTMENT AND HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF
1933, AS AMENDED, OR QUALIFIED UNDER ANY STATE SECURIIIES LAWS. SUCH
SECURITIES MAY NOT BE SOLD OR TRANSFERRED IN THE ABSENCE OF SUCH
REGISTRATION OR QUALIFICATION OR AN EXEMPTION THEREFROM UNDER SAID
ACT AND ANY APPLICABLE STATE SECURITIES LAWS.

CONVERTIBLE PROMISSORY NOTE

$2,680,000.00 December 10, 2003
League City, Texas

FOR VALUE RECEIVED, Eagle Proadband, Inc., a Texas corporation (the
“Company”), promises to pay to the order of H. Dean Cubley, or his assigns (“Holder"), the principal
sum of Two Milli Hundred Rishty Thousand Dollars ($2.680.000,00 with interest an the
outstanding principal amouvat at the rate of 6% per annum (computed on the basis of actual calendar days
elapsed and a year of 365 days) or, if tess, at the highest rate of interest then permitted under applicable
law; provided, however, that from and after an Event of Default (as defined below), all indebtedness
bereunder shall accrue interest at the highest rate permitted by applicable law. Intcrest shall commence
with the datc hereof and shall continue on the outstanding prineipal until paid or converted in accordance
with the provisions hereof. In the event that any intercst is paid on this Convertible Promissory Note (this
“Note™) which is deemed to be in cxeess of the then legal maximnm rate, then that portion of the interest
payment representing an amount in cxccss of the then legal maxinmum rate shall be deemed a payment of
principal and applied against the principal of this Note.

1. Definitiong. For purposes of this Note, the following terms shall have the following
meanings;

“Contral” shall mean the possession, directly or indirectly, of the power to dircct or cause the
direction of thc management or policies of a company, whether through the ownership of voting
sccuritics, by contract ar otherwise, and the terms “Controlling” and “Controlled” (and the lawer-case
versions of the same) shall have meanings correlative thereto.

“Guaranteed Market Price”, The Company shall guarantee the Holder at least 2 market price of
$1.75 per vested Option and $0.00 per nonvested Option cancelled in return for the extension of credit by
Holder. The cancelled options for which this Note is being issued are shown in Attachment A to this
Nots. Such Guaranteed Market Price is valid for up to six months following the Matutity Date or the date
that all common shares underlying the vested options have been fully registered whichever occurs last,
However, this Maturity Date shall be automatically extended for any Holder who is prevented from
excrcising opfions of sslling the-underlying shares as a tesult of the Company Insider Trading Policies
and the corrcsponding “Blackout Periods” by the actual amount of days in each applicable Blackout
Period. Notwithstanding the foregoing, the Matarity Date thall not be extended past December 31, 2004
In the event the total consideration received by Holder, after exercising his Options and selling the
undexlying shares (“Eagle Shares”) in the open market, is less than the Guaranteed Market Prioc times the
number of Bagle Shares sold for any dsys sale, Company agrees to pay Holder the difference on each
day's sales between the (a) the sale prico and (b) the Guaranteed Market Price so that the total
consideration actually realized by Holder for any days sale is equal to the Guaranteed Market Price timeg
the number of Eagle Shares sold. Moreover, if (during the term of this Note which is defined to be until
all cash amouats are paid in full or the Guaranteed Market Price period, whichever is later) the Holder
becomes vested in additional shares pursuant to the terms of the cancelled but unvested Stock Options,
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the Company shall assume the Hability for the additional consideration at $1.75 per Option and shail
autometically modify the principal sum of thig Note to reflect the additional newly vested options. Any
amounts due the Option Holder as a result of this guarantee will be paid in 12 equal monthty installments
beginning 30 days aftce the Maturity Date in the case where the Company elects to pay principal and
interest in cash or 30 days after the proper exercise of any given option and corresponding stock sale
where the Company elects to replace vested and unvested Options as defined in this Note.

Yee Board of Dircctors Resolutions attached hereto as Exhibit B and incorporated herein by
refercnce for all purposes.

Capitalized terms used herein and not otherwise defined have the meanings assigned to such terms in the
Purchase Agrcement (as defined below).

2 Board_of Directors Resolutions. This note (the “Note”) is issued pursuant to the
Resolutions of the Board of Directors of Eagle Broadband, Ins. (the “Resohutions”) dated as of December
10, 2003, hereto as Exhibit A. The indebtedness evidence by this Note is guaranteed by the Company but
unsecured except pursuant to Sections $ below.

3 Maturity. Utless sooner paid or converted in accordance with the terms hereof, the entire
unpaid principal amount and all unpaid sccrued interest shall become fully due and payable on the carlicst
of (i) February 20, 2004; (i) ten (10) days from the effective date that the Corporation’s authorized shares
are increased to more than 200,000,000 shares which sver occurs first; or (ili) the aceeleration of the
maturity of this Note by the Holder upon the occurrence of an Event of Default (such eaclier date, the
“Maturity Date™).

4. Rayments.

(a) Form of Pavment. All payments of interest and principal (other than payment by
way of conversion) shall be in lawfu] money of the United States of America to Holder, at the address
specified by the Holder, or at such other address ag may be specified from time to time by Holder in a
written notice delivered to the Company. All payments shall be applied first to sccrucd intcrest, and
thercafter to principal,

) Prepavment. Prepayment of principal or interest under this Note without the
express written consent of Holder is not perroitted,

5. Conversion or Repavment Upon Maturity, In the event that any indcbtedness under this
Note remaing outstanding on the Maturity Dats, then all outstanding indebtedness under this Note shall, at
the option of Company, which shall be the same for all similar Noto Holders, cither (a) become
immediately due and payable in cash on such dato according to the schedule of this Note Agrecment, or
(b) automatically convert on such date into both vested and unvested Options to purchase shares of
Company common stock at a strike price equal to the purchase price referenced in Holder's cancelled
vested and unvested stock options. In the case of automatic conversion all interest due will be applied to
prepayment of the strike price of vested options. Other terms of the new Options shall also be identical to
the cancelled gtock options with the exception of termg modified by this Note.

6. Conversion of Opti

(a) Issuance of Stock Options. As soon s is reasonably practicable after the
Maturity Date (but in any event within three (3) busincss days thereafter), the Company shall either pay
all interest and principal then due to Holder in cash or deliver to Holder an Option to purchase the number
of sharcs of fully registered Company common stock identical to that represented by the vested Options
previously cancelled by Holder. In addition Company shall issue to Holder unvested Options identical to
those previously cancelled by Holder, All common shares(excluding any fractional share) issuable by

2
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reagon of the conversion of the Options will be issued in such name or names and such denomination or
denominations as Holder has specified.

(®  Compliance with Laws and Regulaions. The Company shall take all such

actions a3 may be necessary to assure that all common shares issued upon conversion may be so issued
without violation of any applicsble law or governmental regulation or any requirement of any domestic
securities exchange upon which such underlying shares of capital stock may be listed.

7. Affirmative Covenants. So long as any indsbtedness under this Note remaing
outstanding, the Company shall:

()  Compliance with Laws. Comply in all material respects with epplicable laws,
rules, regulations and orders, such compliance to include, without limitations, paying before the same
become delinquent all {axes, assessments, and governmental charges imposed upon it or upon its property
except for good faith contests for which adequate reserves are being maintained.

8. Ncgpative Covenants. So long as any indebtedness under this Note remains outstanding,
the Company shall not, without 30 days prior written notice to Holder,:

(a) Sale of Assets. Sell, transfer or otherwise disposc of any intcrest in any of the
Company’s material assets except for sales of inventory in the ordinary course of business and sales of
obsolete equipment. '

® Acquisitions. Enter into any agreement to merge, sell Company or otherwise
consummate a change of Control.

()  Distbutiony. Declare or pay any dividends or make any distribution of any kind
on the Company’s capital stock, or purchase, redeem or otherwise aoquire, directly or indircetly, any
shares of the Company’s capital stock, any stock options, ey convertible sccutities or other rights to
acquire shares of capital stock of the Company, cxeept for the repurchase of such securities at from
former cmployees of or consultants to the Company at the original issue price paid therefore pursuant to
contractus] rights of the Company upon the termination of such employees® or consultants’ employment
by or provision of service to the Company.

1. Events of Default,
(a)  Definition. For purposes of this Nate, an Event of Default shall be decmed to

have occurred if:

@) any indebtedness under this Note is not paid when and gs the same shall
become due and payable, whether at maturity, by acceleration, or otherwise;

(i)  defanlt shall occur in the obscrvance or performance of any covenant,
obligation or agreement of the Company under this Note;

() any tepresentation, warranty or certification made by the Compaty
hercin o¢ in any certificate, report, docurnent, agreement or instrument delivered pursuant to amy
provision bereof or thereof shall prove to have boen false or incorrect in any respect on the date or dates
as of which made;

(iv)the Company shall (A) apply for or consent to the appointmcent of a receiver,
trustee, custodian or liquidator of itself or any part of its property, (B) becoma subjeot to the appointment
of a teceiver, trustee, custodian or liquidator for itself or any part of its property, (C) make an assignment
for the benefit of creditors, (D) be adjudicated as bardaupt or insolvent, (E) institute any proccedings

3
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under the United States Baskruptey Code or any other federal or state bankruptcy, reorganization,
receivership, insolvency or other signilar law affecting the rights of creditors generally, or file a petition or
answer seeking reorgatiization or an arrangement with creditors to take advaytage of any insolvency law,
or file an answer admitting the material allcgations of a bankrupitcy, reorganization ot insolvency petition
filed against it, or (F) become subject to any procecdings under the United States Bankruptcy Code or any
other federal or state benkruptcy, reorganization, receivership, insolvency or other similar law affecting
the rights of creditors generally, or have an order for relief cntered against it in any proceeding under the
United States Bankruptcy Code; or

(v)a change of Control of the Company has occurred.

(®)  Conscouences of Events of Defauit.

) If an Event of Default occurs, all indebtedness under this Note shall
become immediately due and payable without any action on the part of Holder, and the Company shalt
immediately pay to Holder all such amounts. From and aftcr an Event of Default, all indebtedness
hersunder shall accrue interest at the highest rate permitted by applicable law from and aficr the Event of

Default. The Company agrees to pay Holder all reasonable out-of-pocket costs and expenses incurred by
Holder in any effort to collact indebtedness under this Note, including reasonable attorney fees, and to

pay interest at the highest rate permitted by applicable law on such costs and expenses to the extent not
paid when demanded.

(i) Holder shall also have any other rights which Flolder may have been
afforded under any other contract or agreement with Company at any time and any other rights which
Holder may have pursuant to applicable law.

12.  Lost, Stolen, Degtroved or Mutilated Notes. In case any Note shall be mutilated, lost,
stolcn or destroyed, the Company shall issue a new Note of like date, tenor and denomination and deliver
the same in exchange and substitution for and upon surrender and cancellation of any mutilated Note, or
in leu of any Note lost, stolen or destroyed, upon receipt of evidence satisfactory to the Company of the
loss, theft or destruction of such Note.

13. Governing Law. This Nots is to be construed in accordance with and governed by the
internal laws of the State of Texas without giving effect to any choice of law ruje that would cause the
application of the laws of any jurisdiction other than the internal Jaws of the State of Texas to the rights
and duties of the Company and the Holder,

14,  Amendment. Any term of this Note issued pursuant to the Resclutions may be amended
and the observance of any terra of this Note may be waived (either generally orin a particular instance
and either retroactively or prospectively), otly with the written conseat of both the Company and the
Holder of Note. Any arcndment or waiver cffected in accordance with this paragraph shall be binding
upon the Comapany and the Holder.

15.  Noticcs. Any notice or other communication requirsd under this Note to be given by
cither party to the other shall be deemed to be duly given when porsopally delivered ot when mailed by
certified or tegistered mail, return receipt requested, postage prepald, or delivered, prepaid, to an
expedited delivery service, to the other party, addressed as follows:

Coropany:
Eagle Broadband, Inc.

101 Courageous Drive

League City, Texas 77573
Attention: Chairman of the Board
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Holder: c
H. Dean Cubley
101 Courageous Drive

"

or 1o such other address which may bo fumished in writing by one party to the other.

16. Severability. If onc or morc provisions of this Note are held to be uncnforceable under
applicable law, such provision shall be excluded from this Note and the balance of the Note ghall be
interpreted as if such provision were so excluded and shall be enforceable in accordance with itg torms.

IN WITNESS WHEREQF, the Company has caused this Note to be duly exccuted by its officers,
thercunto duly authorized as of the date first above written.

EAGLE BROW.
’ A ———
By: 7 )

Wcisxlﬁm,

ef Executive Officer

AGREED & ACCEPTED:
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CAUSEN02006 5gé‘. _J
H. DEAN CUBLEY § IN THE DISTRICT COURT OF
§
v. §
§ HARRIS COUNTY, TEXAS
: 3
EAGLE BROADBAND, INC. § _JUDICIAL DISTRICT

CIVIL CASE INFORMATION SHEET

This form must be completed and filed with every original petition, and a copy attached to every original petition served. The
information should be the best available at the time of filing, understanding that such information may change before trial. This
form does not constitute a discovery request, response, or supplementation, and is not admissible at triai.

Service must be obtained promptly. Notice is hereby given that, per Harris County Local Rule 3.6, any case in which no
answer has been filed or default judgment signed SIX (6) MONTHS from filing will be eligible for DISMISSAL FOR WANT OF

PROSECUTION.

Type of Action: O Commercial O Personal Injury O Death O Other
Check all claims pled: . ".
B3 Account due O Defamation O Fraud O Product liability 3 2 -
0 Admiralty O Disbarment O Garnishment O Post judgment U
O Assault O Discrimination O Injunction/TRO O Railrpad -
[ Asbestos [ Dram shop O Insurance bad faith L1 Real estate \:7;;-; o
0 Auto O DTPA O Malicious prosecution O Securities fraud P ; o
O Bill of review O Employment discharge O Malpractice/Legal {J Sequestration \ ‘,‘ [y
O Business dissolution O Environmental tort O Malpractice/Medical O Silicone implant “\ ”
O Conspiracy O Expunction O Malpractice/Other O Tax i
O Contract O False imprisonment [ Name change [0 Tortious interference
O Deed restriction 00 Foreclosure O Note O Trespass
O Declaratory judgment O Forfeiture O Premises liability O Workers compensation
O Other
Has this dispute previous been in the Harris County courts _ No ____ Yes, in the following court:
Monetary damages sought: 0 less than $100,000 O greater than $100,000
Estimated time needed for discovery: O 0-3 months O 4-6 months O 7-12 months 0 > 1 year
Estimated time needed for trial: O 1-2 days O 3-5 days O 6-10 months O > 10 days

Is there a likelihood of experts other than treating physicians or experts on attorneys’ fees? 0O Yes [ No

Is immediate ADR requested? Yes __ No
Name of party filing this cover sheet: H. DEAN CUBLEY
Signature of attorney or pro se filing cover sheet: /

&7
Name printed: Laura J. Goodson Phone No.: 713-276-5518 Bar No.: _24045959

FOR COURT USE ONLY:
Track assigned: 0 Track 1 O Track 2 O Track 3

Court Coordinator Date:

HOUSTON 893197v1
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GARDERE

attorneys and counselors » wuww.gardere.com

Laura Goodson

Direct: 713-276-5518
Direct Fax: 713-276-6518
lgoodson@gardere.com

August 22, 2006

VIA MESSENGER DELIVERY

Mr. Charles Bacarisse
Harris County District Clerk
Civil Courts Building

201 Caroline

Houston, Texas 77002 ?0 0 6 - 5 2 6 7 6

e A o

Re: Cause No. ; H. Dean Cubley v. Eagle Broadband, Inc.; In the '
Judicial District Court of Harris County, Texas '
Our File No. 129436.001

Dear Mr. Bacarisse:

Enclosed for filing are the original and three copies of (i) Plaintiff’s Original Petition, (ii)
Civil Case Information Sheet, (iii) Civil Process Request Form, and (iv) check in the amount of
$255.00 for your filing fee.

Please issue citation for Defendant Eagle Broadband, Inc., and forward to the constable
for service upon Eagle Broadband, Inc.’s Registered Agent, CT Corporatior,, 1021 Main Street,
Suite 1150, Houston, Texas 77002, by certified mail, return receipt requested.

If you have any questions, do not hesitate to call. Thank you for your attention.

LG:th

Enclosures
893195v1

cc: J. Michael Jordan [Firm]

GARDERE WYNNE SEWELL LLP
1000 Louisiana, Suite 3400, Houston, Texas 77002-5011 w 713.276.5500 Phone » 713.276,5555 Fax

Austin « Dallas « Houston = Mexico City s« Washington, DC
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GARDERE

attorneys and counselors » www.gardere.com

Laura Goodson

Direct: 713-276-5518
Direct Fax: 713-276-6518
fgoodson{@gardere.com

August 22, 2006 o =

VIA MESSENGER DELIVERY

Mr. Charles Bacarisse
Harris County District Clerk
Civil Courts Building

201 Caroline

Houston, Texas 77002 2 0 0 6 - 5 2 6 7 6

Re: Cause No. ; H. Dean Cubley v. Eagle Broadband, Inc.; In the AN
Judicial District Court of Harris County, Texas
Our File No. 129436.001

Dear Mr. Bacarisse:

Enclosed for filing are the original and three copies of (i) Plaintiff’s Criginal Petition, (ii)
Civil Case Information Sheet, (iii) Civil Process Request Form, and (iv) check in the amount of

$255.00 for your filing fee.

Please issue citation for Defendant Eagle Broadband, Inc., and forward to the constable
for service upon Eagle Broadband, Inc.’s Registered Agent, CT Corporation, 1021 Main Street,
Suite 1150, Houston, Texas 77002, by certified mail, return receipt requested.

If you have any questions, do not hesitate to call. Thank you for your attention.

LG:th

Enclosures
893195v1

cc: J. Michael Jordan [Firm]

GARDERE WYNNE SEWVELL LLP
1000 Louisiana, Suite 3400, Houston, Texas 77002-5011 s 713.276.5500 Phone » 713.276.5555 Fax

Austin » Dallas « Houston = Mexice City » Washington, DC
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CHARLES BACARISSE DISTRICT CLERK

ACTION: NOTE CASE: C-200652676 TRANS NO: 7629738 COURT: 333
STYLE PLT: CUBLEY, H DEAN (DR)
< DEF: EAGLE BROADBAND INC
FEE DESCRIPTION QTY AMOUNT PAYMENT 1 CHECK 54587 255.00

1® FILING NEW CASE 1 50.00  PAYMENT 2

10 CITATION WITH 1 COPY 1 8.00 e

1%; SECURITY SERVICE FEE 1 5.00 AMOUNT TENDERED: 255,00
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|, Charles Bacarisse, District Clerk of Harris
County, Texas, certify that thisisatrue and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, asit appears on this date

Witness my official hand and seal of office
this December 17, 2006

Certified Document Number: 24025231 Total Pages: 14

'/f% M;’ gmﬁw{,_

CHARLESBACARISSE, DISTRICT CLERK
HARRIS COUNTY, TEXAS

I n accordance with Texas Gover nment Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@dco.co.harris.tx.us
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