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EAGLE BROADBAND, INC., CASE NO. 1-05-CV-050179

Plaintiff,
: : NOTICE OF APPEAL; NOTICE OF
VS. ELECTION TO PROCEED UNDER
RULE OF COURT 5.1; NOTICE
DOES 1 through 25, inclusive, DESIGNATING REPORTER’S
TRANSCRIPT
Defendants.

Complaint filed: October 5, 2005

Trial Date: Néepy of Notice of Appeat
sent to DCA and counsel
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TO THE CLERK OF THE ABOVE-ENTITLED COURT: R.Giver g & Deputy Clark

, NOT[CE IS HEREBY GIVEN that Plaintiff EAGLE BROADBAND, INC. (“Eagle”)i
appeals to the Court of Appeal of the State of Californi &, Sixth Appc::llate District, from the order
granting the motion for attorney’s fees filed by Defendant Thomas Mould a/k/a DOE 5
(“Mould”™) pursuant to Cal. Civ. Proc. Code § 425.16(c) and denying Eagle’s motion to stay
Mould’s motion for attorney’s fees, entered on August 9, 2006 in the Superior Court of
California for Santa Clara County, Case No. 1-05-CV-$50179. Attached hereto as Exhibit “A”
1s a true and correct copy of the appealed order. This notice is filed simultaneously with Notice
of Election to Proceed Under Rule of Court 5.1 and Natice of Designating Reporter’s Transcript

as set forth herein.

NOTICEIS F URTH‘ER GIVEN that Eagle has =lected to procecd under the provisions of

. N

h NOTICE OF APPEAL; NOTICE OF ELECTION TO PROCERD UNDER RULE OF COURT 5.1; NOTICE

DESIGNATING REPORTER’S TRANSCRIPT
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Rule 5..1 of the California Rules of Court.

NOTICE IS FURTHER é}IVEN that Eagle hereby requests that a Reporter’s Transcript
be prepared of all oral proceedings at the August 8, 2066 hearing on the motion for attorney’s
fees filed by Mould pursuant to Cal. Civ. Proc. Code § 425 .16(c) and denying Eagle’s motion to
stay Mould’s motion for attorney’s fees. =

GORDON & REES LLP
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Attgyneys for Plaintiff

EAGLE BROADBAND, INC.

Dated: October 6, 2006
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DESIGNATING REPORTER’S TRANSCRIPT
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PROOQF OF SERVICE

I am a resident of the State of California, over the age of eighteen yeéfs;’ﬁrrcfénot a party
to the within action. My business address is Embarcadero Center West, 275, Battepy,.Street,
Suite 2000, San Francisco, California. On the date set forth below, I served thelatfaBled
document entitled:

NOTICE OF APPEAL; NOTICE OF ELECTION TO PROCEED UNB#R RULE OF

COURT 5.1; NOTICE DESIGNATING REPORTER’S TRANSCRIPT

by transmitting via facsimile the document listed above to the fax numbers set forth
below on this date before 5:00 p.m.

by placing the document listed above in a sealed envelope with postage thereon fully
prepaid, in United States mail in the State of California at San Francisco, addressed
as set forth below. Iam readily familiar with the firm’s practice of collection and
processing correspondence for mailing. Under that practice it would be deposited
with the U.S. Postal Service on that same day with postage thereon fully prepaid in
the ordinary course of business. I am aware that on motion of the party served,
service is presumed invalid if postal cancellation date or postage meter date is more
than one day after the date of deposit for mailing in affidavit.

] by personally delivering the document listed above to the persons at the addresses set
forth below.

TR

¢
Shelley K. Mack, Esq. = 22949
Fish & Richardson, P.C.
500 Arguello Street, Suite 500
Redwood City, CA 94063

Berkeley, CA 94702
(510) 486-9708 FAX

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. »

Executed on October 6, 2006 at San Francisco, California.

- y Mada L. Smith __/ .

-~

NOTICE OF APPEAL; NOTICE OF ELECTION TQ PROCEED UNDER RULE OF COURT 5.1, NOTICE
DESIGNATING REPORTER’S TRANSCRIPT
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

EAGLE BROADBAND, INC. A CaseNo. 1-05-CV050179

Plamtiff

V. Orderre: (1) EAGLE’s Motion to Stay
DOE 5°s Motion for Attorney

DOES 1 to 25, inclusive, Fees

Defendants. (2) DOE 5°s Motion to Seal
(3) DOE 5°s Motion for
Attorney Fees
(4) DOE 2’s Special Motion to
Strike EAGLE’s Complaint

The following motions came on for hearing before the Honorable William J. Elfving on
August 8, 2006 at 9:00 am. in Department 2: (1) EAGLE’s Motion to Stay DOE 5°s Motion
for Attorney Fees; (2) DOE 5°s Motion to Seal; (3) DOE 5°s Motion for Attomey Fees; and (4)
DOE 2’s Special Motion to Strike EAGLE’s Complaint. The matters having been submitted, the
Court finds and orders as follows:

4, EAGLE’s Motion to Stay DOE 5°s Motion for Attomey Fees is denied.

5. EAGLE’s Motion to Seal is granted.

(a) The Court finds that there exists an overriding interest that overcomes the

right of public access in the records specified below, in that disclosure would

Order re: (1) EAGLE’s Motion to Stay DOE 5°s Attorney Fees Motion; (2) DOE 5°s Motion to Seal: ) DOE 575
Motion for Attorney Fees; (4) DOE 2’s Special Motion to Strike [CCP §425 16].
Page 1
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Order re: (1) EAGLE’s Motion to Stay DOE 5’ Attorney Fees Motion; (2) DOE 5°s Motion to Seal; (2) DOE 5°s
Motion for Attorney Fees; (4) DOE 2°s Special Motion to Strike [CCP §425.18].

- deprive EAGLE of its right to enforce a binding contractual obligation. (See,

e.8., Publicker Industries, Inc. v. Cohen (1984) 733 F.2d 1059.)
(b) This overriding interest supports sealing the records specified below.

(¢) A substantial probability exists that this overriding interest will be prejudiced

if the records specified below are not sealed, in that EAGLE’s ability to
enforce its obligations under the Settlement Negotiation Agreement will be
comproniised.

(d) The records sealed below have been tailored to limit narrow] y the overall
records to be sealed.

() No less restrictive means exists to achieve the overriding interest.

() Therefore, EAGLE’s Motion to Seal is granted as to the following records:

Paragraphs 7 through 9, and Exhibits G and H, of the Declaration of Katrina
Katchatourian in Support of EAGLE’s Motion to Seal.
(g) Other than the Court, only the followin g person(s) are authorized to inspect

the records sealed by this Order: Court personnel, the parties, and the parties’

counsel of record.
| 3. DOE 5’s Motion for Attorneys Fess is granted. EAGLE is ordered to pay DOE 5
$65,645.84 as reasonable attorney fees, and $805.84 as reasonable costs, for a
total award of $66,451.68.

4. DOE 2’s Special Motion to Strike EAGLE’s Complaint pursuant to California
Code of Civil Procedure section 425.16 is continued to November 9, 2006 at 9:00
am. in Dept. 2. Continuance is granted to give DOE 2 an opportunity to pay the
sanctions assessed against him and comply fully with disc¢overy, or (in the event
of DOE 2’s non-compliance) to give EAGLE an opportunity to bring the

appropriate motions in the discovery department.

Judge of the Sygerior Court

WILLIAM J. ELEVING “’Z / CF/
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IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

Plaintiff(s):
EAGLE BROADBAND, INC.

Defendant(s):
DOES 1 to 25, inclusive

AUG ¢ 9 2008

_KIRI TORRE
Stmert Cfi""" Executive Cfficer/Clark
=tpericr Court of 0 County of Se;n%a Cl
oy 8. HioD U -
T e DERUTY

PROOF OF SERVICE BY MAIL OF ORDER RE:
1.EAGLE’S MOTION TO STAY DOE 5°S MOTION FOR
ATTORNEY FEES 2. DOE 5°S MOTION TO SEAL 3. DOE
5’S MOTION FOR ATTORNEY FEES 4. DOE 2°S SPECIAL

Case Number:
1-05-CV050179

MOTION TO STRIKE EAGLE’S COMPLAINT

CLERK’S CERTIFICATE OF SERVICE: I certify that I am not a party to this case and that a true copy of
this document was mailed first class, postage fully prepaid, in a sealed envelope addressed as shown below the
document was mailed at SAN J OSE, CALIFORNIA on : August 9, 2006.

Kiri Torre, Chief Executive Officer/Clerk

BY . Deputy
Margie Hijduk

Karineh Khachatourian, Esq.
Jeffrey M. Ratinoff, Esq.
Gordon & Rees LLP
Embarcadero Center West
275 Battery Street, Suite 2000
San Francisco, CA 94111

Shelley K. Mack, Esq.

Fish & Richardson

500 Arguello Street, Suite 500
Redwood City, CA 94063-1526

Mark Goldowitz, Esq.
California Anti-Slapp Project
2903 Sacramento Street
Berkeley, CA 94702

Proof of service
Clerk’s Certificate of Service




