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INTRODUCTION.

Plaintiff Eagle Broadband (“plaintiff” or “Eagle”) seeks to have this Court recall or
quash, or in the alternative stay, the writs of execution obtained by defendant Thomas Mould on
November 30, 2006, in furtherance of his right to recover attorneys fees awarded by this Court.
Plaintiff has no standing to bring this motion, and Eagle’s alleged secured creditor has made no
attempt to respond to Mould’s writs of execution as to Hewlett-Packard and Calpine. Eagle’s

motion to quash or recall or stay the subject writs of execution should be denied.

L. PROCEDURAL AND FACTUAL BACKGROUND.

On March 7, 2006, this Court granted Thomas Mould’s special motion to strike the
complaint as a meritless SLAPP pursuant to C.C.P. section 425.16. On August 9, 2006, this
Court granted Mould’s motion for attorneys fees and costs pursuant to C.C.P. section 425.16(c),
awarding a total of $66,451.68.

On or about August 10, 2006, Mould’s counsel sent a letter to Eagle’s counsel requesting
payment of the fee award, stating that collection efforts would commence if payment were not
made or a bond posted by August 17, 2006. (Clifford Decl., 9 2, Exhibit A.) On or about
August 25, 2006, Karineh Khachatourian, Eagle’s counsel, informed Mould’s counsel that Eagle
wanted to pay the fees, despite its anticipated appeal of this Court’s award. She indicated that
she would provide draft agreements as necessary to effect any such payment. (Clifford Decl.,
92.) On October 6, 2006, Eagle’s counsel again informed Mould’s counsel that Eagle would
pay the fee award and she would forward a “proposal” in that regard. (Clifford Decl., § 3.)

On or about November 9, 2006, having received no payment, proposal, nor notice that a
bond had been posted by Eagle, Mould’s attorneys proceeded to attempt to collect this Court’s
award of attorneys fees and costs by levying on the Truckee-Donner Public Utility District.
Eagle did not object to the levy. (Clifford Decl., §4.) On November 15, 2006, Mould’s counsel
contacted Eagle’s counsel to determine the status of her discussions with Eagle with regard to

payment of the fees award. Eagle’s counsel replied that Eagle would not pay the fees award. On

1

DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR AN ORDER RECALLING AND QUASHING
WRITS OF EXECUTION OBTAINED BY DEFENDANT THOMAS MOULD




O 00 NN N i bk WN =

NN N N N N NN N = e e e e e e e e
00 ~N A N bR W N = O YW 00N YN R W NN =D

or about November 15, 2006, Mould’s counsel informed Eagle’s counsel that without payment
or posting a bond, Mould would proceed with collection. (Clifford Decl., § 5 and Exhibit B.)
Mould continued his collection efforts by seeking any amounts owed to Eagle by Hewlett
Packard Corporation and Calpine Corporation by way of the writs of execution issued on
November 30, 2006, and which are at issue here. (Clifford Decl., q 6, Ratinoff Declaration,
Exhibits A and B.)

On December 22, 2006, while out of state visiting family, Mould’s counsel received
notice from Eagle’s counsel, Jeffrey Ratinoff, that Eagle intended to appear ex parte on
December 26, 2006, seeking an order to recall or quash, or stay, the writs of execution served on
Hewlett-Packard and Calpine. Mould’s counsel telephoned Eagle’s counsel and informed him
that he was on the East Coast visiting family for the Christmas holiday and would not be in
California for Eagle’s ex parte application and that his office was attempting to contact the Court
to arrange a telephonic appearance. That aftefnoon, Mould’s counsel left a telephone message
for Eagle’s counsel indicating that he had been unable to contact Mould’s other attorney of
record, Mark Goldowitz, who was also out of town, that his office had been unable to speak with
anyone in Department 2 of the Superior Court regarding a telephonic appearance, and stating
that he would agree toa stay on the writs of execution until at least December 29, 2006, to allow
the parties to meet and confer with regard to Eagle’s contentions regarding its alleged secured
creditor’s rights. Having received no response from Eagle’s counsel, Mould’s counsel e-mailed
Eagle’s counsel the following day, inquiring whether Eagle would accept Mould’s offer of a
stay. Eagle’s counsel did not respond until the evening of Christmas Eve (December 24), when
Eagle’s counsel e-mailed a response that Eagle would be proceeding with its ex parte
application. (Clifford Decl., § 7, Exhibit C.) On December 25, 2006, Mould’s counsel
responded by email expressing disappointment at Eagle’s refusal of the stay which was offered
and requesting that Eagle provide its ex parte application. At approximately 6:49pm, on
December 25, 2006, Eagle’s counsel e-mailed to Mould’s counsel Eagle’s ex parte appiication

and supporting papers, for the morning of December 26, 2006 (Clifford Decl., ] 8, Exhibit C.)
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Mould’s other counsel, Mark Goldowitz was able to appear for Eagle’s ex parte
application on December 26, 2006, at which time Judge Kevin McKenney issued a stay on the
subject writs of execution, scheduled a hearing before Judge Elfving for January 5, 2007, and set
a briefing schedule for the parties. (Clifford Decl., §9.)

II. EAGLE’S MOTION IS BASELESS.
A. EAGLE DOES NOT HAVE STANDING TO REQUEST A RECALL,
GUASING QSEAY O UK WALLE OL EXECOTONANES,
PARTY SECURED CREDITOR.

Eagle argues that Mould’s writs of execution should be recalled, quashed, or stayed to
allow an allege secured creditor to assert its claims and that allowing Mould to levy on the funds
owed to it would interfere with the security agreement between it and its secured creditor. (See
Eagle’s memorandum, 1:25-2:4, 5:16-7:21.) Eagle has not cited any authority which gives it
standing to assert the alleged rights of a third-party claimant with regard to the assets levied
upon by Mould, nor is there any. Only the alleged third party claimant can assert its claims.
(See C.C.P. sections 720.010 et seq.) Eagle’s motion should be denied on the ground that it does
not have standing to assert the rights of its alleged third-party secured creditor.

B. MOULD WAS NOT REQUIRED TO SERVE DUTCHESS OR EAGLE’S
COUNSEL WITH THE THIRD PARTY WRITS.

Eagle asserts that the writs of execution must be recalled, quashed, or stayed because
Mould did not provide notice of his levies to Eagle’s allegedly secured creditors. (see Eagle’s
memorandum 1:23-25, 2:1-4, 4:5-185:2-5, 6:14-22, 7:7-17.) However, judgment creditor
Thomas Mould had no duty to perform a UCC search for potential secured creditors of Eagle,
nor was he required to serve any such alleged secured creditor with notice of his collection
efforts. (See C.C.P. sections 695.010 et seq.) Mould was required only to notify the judgment
debtor, which he did. (C.C.P. sections 699.080, 700.010.) Eagle has cited no contrary authority
in its moving papers. Mould did not act improperly, or recklessly, in attempting to collect his
attorneys fees award from and monies owed to Eagle by Hewlett-Packard and Calpine. He was

not required to identify potential secured creditors of Eagle, nor was he required to serve notice
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of the levies on anyone but Eagle, the judgment debtor. The writs of execution were properly
served and there are no grounds for recalling, or quashing or staying them. Eagle’s motion
should be denied.

C. DESPITE THE PASSAGE OF SUBSTANTIAL TIME, NO THIRD-PARTY

' l(T:IIﬁ}BIBII RELATED TO THE WRITS OF EXECUTION HAVE BEEN

Notice of the subject writs of execution was served on Eagle on December 11, 2006. On
Deéember 26, 2006, Judge McKenney issued a stay of said writs through January 5, 2007. Prior
to the issuance of said stay, the levying officer had not acquired any of Eagle’s property,
delivered the possession of any of Eagle’s property to Mould, or paid the proceeds of collection
to Mould, nor has any such sale, delivery, or payment occurred since issuance of the stay.
(Clifford Decl., 9 10.)

Eagle has asserted that it believes its secured creditor will submit a third-party claim
regarding the writs of execution. (Ratinoff Decl., § 17.) Yet, Eagle’s alleged secured creditor
has not taken any action with regard to said writs of execution as of the filing of this opposition
and as required by C.C.P. sections 720.210, et seq. (Clifford Decl., §11.)

23 days have passed since service of the writs of execution, including the additional time
allowed by the stay issued by Judge McKenney on December 26, 2006. Eagle’s alleged secured
creditor has had ample time to protect any alleged security interest in the assets levied upon by

Mould and no further stay should be issued by this Court.

CONCLUSION.

This motion is yet another attempt by plaintiff Eagle to harass defendant Mould and force
him to incur additional, unnecessary fees in collecting the attorneys fees and costs awarded by
this Court on August 9, 2006. This motion is typical of Eagle’s course in this SLAPP. Despite
this Court’s determination that this action is a SLAPP, Eagle is attempting to continue its SLAPP
tactics.

This Court awarded Mould his attorneys fees and costs incurred due to Eagle’s SLAPP.
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Eagle has wrongfully refused to pay said award. Mould has a right to collect said award.

Eagle’s motion is groundless and should be denied.

{
Dated: January 3, 2007 r_>_~9
Paul Clitferd > 2
California Anti-SLAPP Project
Counsel for Defendant
Doe 5 a/k/a benderanddundat
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DECLARATION OF PAUL CLIFFORD
I, PAUL CLIFFORD, declare:

l. I am a member in good standing with the California State Bar and am counsel for
defendant Doe S in this action. I have personal knowledge of the facts contained in this
declaration, unless otherwise indicated, and, if called as a witness, I am competent to testify to
those facts.

2. On or about August 10, 2006, my office sent a letter to Eagle’s counsel
requesting payment of the fee award stating that collection efforts would commence if payment
were not made by August 17, 2006. A true copy of said letter is attached as Exhibit A. On or
about August 25, 2006, Karineh Khachatourian, Eagle’s counsel, informed us that Eagle wanted
to pay the fees, despite its anticipated appeal of this Court’s award. She indicated that she would
provide draft agreements as necessary to effect any such payment.

3. On October 6, 2006, Eagle’s counsel again informed us that Eagle would pay
the fee award and she would forward a “proposal” in that regard.

4. On or about November 9, 2006, having received no payment, nor notice that a
bond had been posted by Eagle, my office proceeded to attempt to collect this Court’s award of
attorneys fees and costs by levying on the Truckee-Donner Public Utility District. Eagle did not
object to the levy.

5. On November 15, 2006, I contacted Eagle’s counsel via email to determine the
status of her discussions with Eagle with regard to payment of the fees award. Eagle’s counsel
replied that Eagle would not pay the fees award. On or about November 15, 2006, Mark
Goldowitz informed Eagle’s counsel that without payment or posting a bond, Mould would
proceed with collection. A true copy of the relevant portions of this email exchange are
attached hereto as Exhibit B.

6. My office continued our collection efforts on behalf of Mould by seeking any
amounts owed to Eagle by Hewlett Packard Corporation and Calpine Corporation by way of the

writs of execution issued on November 30, 2006, and which are at issue here. (See Exhibits A
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and B to Jeffery Ratinoff Declaration.)

7. On December 22, 2006, while out of state visiting family, I received notice
from Eagle’s counsel, Jeffrey Ratinoff, that Eagle intended to appear ex parte seeking an order to
recall or quash, or stay, the writs of execution served on Hewlett-Packard and Calpine. 1
telephoned Jeffery Ratinoff, Eagle’s counsel, and informed him that I was on the East Coast
visiting family for the Christmas holiday and would not be in California for Eagle’s ex parte
application and that my was attempting to contact the Court to arrange a telephonic appearance.
That afternoon, I left a telephone message for Eagle’s counsel indicating that I had been unable
to contact Mould’s other attorney of record, Mark Goldowitz, who was also out of town, that my
office had been unable to speak with anyone in Department 2 of the Superior Court regarding a
telephonic appearance, and stating that I would agree to a stay on the writs of execution until at
least December 29, 2006, to allow the parties to meet and confer with regard to Eagle’s
contentions regarding its alleged secured creditor’s rights. Having received no response from
Eagle’s counsel, I e-mailed Eagle’s counsel the following day, inquiring whether Eagle would
accept Mould’s offer of a stay. Eagle’s counsel did not respond until the evening of Christmas
Eve, when Eagle’s counsel e-mailed a response that Eagle would be proceeding with its ex parte
application. A true copy of said email is attached hereto as Exhibit C.

8. On December 25, 2006, I responded by email expressing disappointment at
EagIe’s refusail of the stay which was offered and requesting that Eagle provide its ex parte
application. (See Exhibit C hereto.) At approximately 6:49.m. PST, on December 25, 2006,
Eagle’s counsel e-mailed to Mould’s counsel Eagle’s ex parte application and supporting papers.

9. Mould’s other counsel, Mark Goldowitz was able to appear for Eagle’s ex parte
application on December 26, 2006, at which time Judge Kevin McKenney issued a stay on the
subject writs of execution, scheduled a hearing before Judge Elfving for January 5, 2007, and set
a briefing schedule for the parties.

10.  Notice of the subject writs of execution was served on Eagle on December 11,
2006. On December 26, 2006, this Court issued a stay of said writs through at least January 5,

g
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2007. Prior to the issuance of said stay, the levying officer had not acquired any of Eagle’s
property, delivered the possession of any of Eagle’s property to Mould, or paid the proceeds of
collection to Mould, nor has any such sale, delivery, or payment occurred since issuance of the
stay.

11.  As of the execution of this declaration, to my knowledge, Eagle’s alleged secured
creditor has not taken any action with regard to said writs of execution.

I hereby declare that the above statements are true and correct. Signed under the penalty

of perjury under the laws of the State of California, on the date set forth below, in Berkeley,

California. . @
Dated: January 3, 2007 ?&
Paul Cﬁffo% >
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PROOF OF SERVICE

The undersigned hereby states under the penalty of perjury under the laws of the State of
California:

I am employed in Alameda County; I am over the age of eig}lalteen and not a party to the
within cause; and my business address is 2903 Sacramento Street, Berkeley, California 94702.

On this day, I served the following document(s):

DEFENDANT DOE 5’S OPPOSITION TO PLAINTIFF’S MOTION FOR AN ORDER
RECALLING AND QUASHING, OR IN THE ALTERNATIVE STAYING, THE WRITS
OF EXECUTION OBTAINED BY DEFENDANT THOMAS MOULD; AND
DECLARATION OF PAUL CLIFFORD

by causing the document(s) listed above to be sent via electronic mail to the below listed

party(ies).

KARINEH KHACHATOURIAN (karineh.khachatourian@bipc.com)
JEFFERY RATINOFF (jeffery.ratinoff@bipc.com)

BUCHANAN INGERSOLL & ROO LP

and

on this day, I addressed envelopes to:

KARINEH KHACHATOURIAN

JEFFREY M. RATINOFF

BUCHANAN INGERSOLL & ROONEY LLP

333 Twin Dolphin Dr., Suite 700 :

Redwood Shores, CA 94065

and I enclosed in said envelope a copy of the above document:

and I deposited said envelopes in the U.S. Mail, postage fully prepaid, in Berkeley, California,

all on this day.

Dated: January 3, 2007

Jennie Romer
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>>
>>Jeffrey M. Ratinoff

>>

>>Buchanan Ingersoll & Rooney

>>

>>333 Twin Dolphin Drive, Suite 700
>>

>>Redwood Shores, CA 94065

>>

>>(650) 622-2300 (Main)

>> .

>>(650) 622-2339 (Direct)

>>

>>(650) 622-2499 (Fax)

>>

>>jeffrey.ratinoff@bipc.com
>><mailto:jeffrey.ratinoff@bipc.com>
>>

>>

>>

>>TAX ADVICE DISCLAIMER: Any federal tax advice
>>contained in this communication (including
>>attachments) was not intended or written to be
>>used, and it cannot be used, by you for the
>purpose

>>of (1) avoiding any penalty that may be imposed by
>>the Internal Revenue Service or (2) promoting,
>>marketing or recommending to another party any
>>transaction or matter addressed herein. If you
>>would like such advice, please contact us.

>>

>>Above email is for intended recipient only and may
>>be confidential and protected by attorney/client
>>privilege.

>>If you are not the intended recipient, please
>>advise the sender immediately.

>>Unauthorized use or distribution is prohibited and
>>may be unlawful.

>
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>TAX ADVICE DISCLAIMER: Any federal tax advice
>contained in this communication (including
>attachments) was not intended or written to be
>used, and it cannot be used, by you for the purpose
>of (1) avoiding any penalty that may be imposed by
>the Internal Revenue Service or (2) promoting,
>marketing or recommending to another party any
>transaction or matter addressed herein. If you
>would like such advice, please contact us.

>
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