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Code, § 21167.7.)
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12. IXI Other action (describe): Unfair Competition (Bus. & Prof. Code § 17200)
B. [1 This appeal is entitled to calendar preference/priority on appeal (cite authority):
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the attorneys, include the following information: name, State Bar number, mailing address, telephone number, fax number, and e-mail
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Eagle Broadband, Inc. v. Thomas Mould
Court of Appeal (6™ Appellate District) Case Number: H030719
Santa Clara Superior Court No. 1-05-CV-050179

Civil Case Information Statement

Attachment 1.D.
On or about October 5, 2005, Eagle Broadband filed its complaint for

defamation and unfair competition against Thomas Mould and other defendants,
entitled Eagle Broadband Inc. v. DOES I thought 25, Santa Clara Superior Court
Case No. 1-05-CV-050179. Thereafter, Defendant Thomas Mould (“Mould”) filed
and served his special motion to strike, pursuant Code of Civil Procedure section
425.16 (the “Anti-SLAPP motion”). In conjunction with its opposition to the Anti-
SLAPP motion, Eagle Broadband filed a motion for leave to conduct discovery
pursuant to Code of Civil Procedure section 425.16(g).

On March 7, 2006, the Honorable William J. Elfving of the Superior Court
for Santa Clara County issued an order granting Mould’s Anti-SLAPP motion and
denying Eagle Broadband’s motion for leave to take discovery (“March 7 Order”).
On May 4, 2006, Eagle Broadband filed and served its notice of appeal of the
March 7 Order granting Mould’s Anti-SLAPP motion and denying Eagle
Broadband’s motion for leave to take discovery. The Court of Appeal assigned
Case No. H030169 to that appeal. At the time of this statement, Eagle Broadband’s
appeal of the March 7 Order is in the process of being briefed.

Several months later, as the prevailing defendant, Mould filed his motion for
attorney’s fees pursuant. See Cal. Civ. Proc. Code § 425.16(c) (““a prevailing
defendant on a special motion to strike shall be entitled to recover his or her

“attorney’s fees and costs™). In response, Eagle Broadband filed its opposition
thereto and a motion to stay Mould’s motion for attorney’s fees wherein Eagle
Broadband requested that the trial court not hear Mould’s motion until after the
disposition of Eagle’s appeal of the March 7 Order. On August 9, 2006, the
Honorable William J. Elfving of the Superior Court for Santa Clara County issued ’

EBRD/1035362/1087766v.1



an order granting Mould’s motion for attorney’s fees and denied Eagle Broadband’s
request for a stay of such a motion (“August 9 Order™).

~On October 6, 2006, Eagle Broadband filed and served its notice of éppeal of
the portion of the August 9 Order granting Defendant Mould’s motion for attorney’s
fees and denying Eagle Broadband’s motion to stay. Eagle Broadband’s appeal of
the attorney’s fees award directly relates to and is dependant on Eagle Broadband’s
appeal of the underlying March 7 Order. Eagle Broadband believes that it would be
a waste of the resources of both the parties and the Court of Appeal to hear Eagle’s
appeal of the August 9 Order prior to the Court either upholding or reversing the
March 7 Order. Indeed, if Eagle prevails on its appeal of the March 7 Order, there
will be no need for the Court to consider Eggle’s appeal of the order granting
Mould’s motion for attorney’s fees as Mould would no longer be entitled to such an
award as a matter of law. See Giles v. Horn, 100 Cal.App.4th 206, 241 (2002)
(order awarding attorney fees falls with a reversal of judgment on which it was
based); accord Law Offices of Dixon R. Howell v. Valley, 129 Cal. App.4th 1076,
1105 (6th App. Dist. 2005).



- Eagle Broadband, Inc. v. Thomas Mould
Court of Appeal (6™ Appellate District) Case Number: H030719
Santa Clara Superior Court No. 1-05-CV-050179

Civil Case Information Statement

Part III- Party and Attorneyv Information

Plaintiff/Appellant Eagle Broadband, Inc.
Karineh Khachatourian, Esq. (SBN 202634)
kkhachatourian@gordonrees.com

Jeffrey M. Ratinoff, Esq. (SBN 197241)
jratinoffl@gordonrees.com

Gordon & Rees LLP

275 Battery Street, Suite 2000 Py
San Francisco, CA 94111

T: (415) 986-5900

F: (415) 986-8054

Defendant/Respondent Thomas Mould a/k/a Benderanddunat a/k/ a Doe 5
Mark A. Goldowitz, Esq. (SBN 96418)

meg(@casp.net

Paul Clifford, Esq. (SBN 119015)

pc@casp.net

California Anti-SLAPP Project

2903 Sacramento St.

Berkeley, CA 94702

T: (510) 486-9123

F: (510) 486-9708
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PROOF OF SERVICE

I am a resident of the State of California, over the age of eighteen years, and not a party
to the within action. My business address is Embarcadero Center West, 275 Battery Street,
Suite 2000, San Francisco, California. On the date set forth below, I served the attached
document entitled:

CIVIL CASE INFORMATION STATEMENT

] by transmitting via facsimile the document listed above to the fax numbers set forth
below on this date before 5:00 p.m.

by placing the document listed above in a sealed envelope with postage thereon fully
prepaid, in United States mail in the State of California at San Francisco, addressed
as set forth below. Iam readily familiar with the firm’s practice of collection and
processing correspondence for mailing. Under that practice it would be deposited
with the U.S. Postal Service on that same day with postage thereon fully prepaid in
the ordinary course of business. I am aware that on motion of the party served,
service is presumed invalid if postal cancellation date or postage meter date is more
than one day after the date of deposit for mailing in affidavit.

] by personally delivering , via Western Messenger, the document listed above to the
persons at the addresses set forth below.

Shelley K. Mack, Esq. s Paul Clifford, Esq.

Fish & Richardson, P.C. California Anti-SLAPP Project

500 Arguello Street, Suite 500 2903 Sacramento St.

Redwood City, CA 94063 Berkeley, CA 94702 ~

(510) 486-9708 FAX

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed on October 20, 2006 at San Francisco, California.
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

-
EAGLE BROADBAND, INC. Case No. I —-05-CV050179
Plamtiff
V. Orderre: (1) EAGLE’s Motion to Stay
, ) ) DOE 5’s Motion for Attorney
DOES 1 1o 25, inclusive, Fees
Defendants. (2) DOE 5°s Motion to Scal

(3) DOE 5% Motion for
Attorney Fees

(4) DOE 2°s Special Motion to
Strike EAGLE"s Complaint

The following motions came on for hearing before the Honorable William J. Eifving on
August 8, 2006 at 9:00 a.m. in Department 2: (1) BEAGLE’s Motion to Stay DOE 5°s Motion
for Atterney Fees; (2) DOE 5’s Motion to Seal; (3) DOE 5’s Motion for Atiorney Fees; and (4)
DOE 2’s Special Motion to Strike EAGLE’s Complaint. The matters having been submitted. the
Court finds and orders as follows:

4, EAGLE’s Motion to Stay DOE 5°s Motion for Attomey Fees is denied.

5. EAGLE’s Motion to Seal is granted.

(a) The Court finds that there exists an overriding interest that overcomes the
right of public access in the records specified below, in that disclosure would
Order re: {1} EAGLEs Motion o Stay DOE 5°s Attorney Fees Motion; (2) DOE 5°s Motion to Seal: {2)DOE 3’s

Motian for Attomey Fees; (4) DOE 2°s Special Motion to Strike [CCP §425.16].
Page |
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deprive FAGLE ofits right to enforce u binding contractual obligation. (See.
e, Publicker industiries, Ine. v Cohen (1984) 733 1.2d 1059.)

() This overriding interest supports sealing the records specified below.

() A substantial probability exists that this overriding interest will be prejudiced
if'the records specified below are not sealed, in that EAGLEs ability to
enforee its obligations under the Scttlement Negotiation Agreement will be
compromised.

(d) The records sealed below have been tailored to limit nan owly the overall
records to be sealed,

{e) No less restrictive means exists to achicve the oVeﬁ’iding mterest.

(1) Therefore, EAGLE’s Motion to Seal is granted as to the Yollowing records:
Paragraphs 7 through 9, and Exhibits G and H, of the Deslaration of Katrina
Kalchatourian in Support of EAGLE’s Motion to Seal.

(2) Other than the Court, only the following person(s) are authorized to mspect
the records sealed by this Order: Court personnel, the parties, and the parties’
counsel of record.

DOE 5’s Motion for Attomeys Fees is granted. EAGLE is o-dered to pay DOE 5

$65,645.84 as reasonable attomey fees, and $805.84 as reasonable costs, for a

total award of $66,451.68.

DOE 2s Special Motion to Strike EAGLE’s Complatat pursuant to California

Code of Civil Procedure section 425.16 is continued to November 9, 2006 at 9:00

a.m. in Dept. 2. Continuance is granted to give DOE 2 an opportunity to pay the

sanctions assessed against him and comply fully with discovery, or (in the event

of DOE 2’s non-compliance) to give EAGLE an opportunity to bring the

appropriate motions in the discovery department.

Degc: g;/// 5/7/ %) i %W

WILLIAM 7. FLF NG d
Judge of the S\}p'enox C oun

Order re: (1) EAGLE’s Motion to Stay DOE §’s Alttorney Fees Motion; (2) DOE 37s Moticn to Seal; (2) DOE 5%
Motien for Attorney Fees; (4) DOE 2°s Special Motion to Strike [CCP §425.16].
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INTHE SUPERIOR COURT OF CALIFORNIA
INAND FOR THE COUNTY OF SANTA CLLARA
bl T e
EAGLE BROADBAND, INC.

i l.)cf‘cndum(s):

: DOES 1 1o 25, inclusive

( PROOF OF SERVICE BY MAILL OF ORDER RE: Case Number:
C1LEAGLE’S MOTION TO STAY DOFE 5°S MOTION FOR 1-05-CV053179

| ATTORNEY FEES 2. DOE 5’S MOTION TO SEAL 3. DO
5°$ MOTION FOR ATTORNEY FEES 4. DOE 2°S SPECIAL
MOTION TO STRIKE EAGLE’S COMPLAINT

CLERK'S CERTIFICATE OF SERVICE: [ certify that I am not a party o this case and that a true copy of
this document was mailed first class, postage fully prepaid, in a sealed envelope addressed as shown below the
document was mailed at SAN JOSE, CALIFORNIA on : August 9, 2006.

Kiri Torre, Chief Executive Officer/Clerk

BY - . Deputy
Margie Hijduk

Karineh Khachatourian, Esq. Mark Goldowitz, Esq.
Teffrey M. RatinofT, Esq. California Anti-Slapp Project
Gordon & Rees LLP 2903 Sacramento Street
Embarcadero Center West Berkeley, CA 94702

275 Ballery Street, Suite 2000
San Francisco, CA 94111

Shelley K. Mack, Esq.

Fish & Richardson

500 Arguello Street, Suite 500
Redwood City, CA 94063-1526

Proof of service
(lerk’s Certificate of Service



