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Copying Prohibited Pursuant to GC 69954 (d)

SAN JOSE, CALIFORNIA AUGUST 8, 2006

PROCEEDINGS :

THE COURT: No. 6, Eagle Broadband versus
Richwill2l.

Mé. KHACHATOURIAN: Good morning, Your Honor.
Karineh Khachatourian and Jeffrey Ratinoff for Eagle
Broadband.

THE COURT: Yes.

MR. GOLDOWITZ: Good morning, Your Honor. Mark
Goldowitz, California Anti-SLAPP Project, appearing for
Thomas Mould, sued herein as DOE 1.

MS. MACK: And good morning, Your Honor. Shelley
Mack of Fish & Richardson on behalf of DOE 2, David Mowers.

THE COURT: Good morning to everybody. We have a
series of motions here. Let me get my notes. I'm going to
take all motions under submission. But I have read your
papers, including some that came in as late as yesterday
afternoon. And so the order of oral argument doesn't have
any particular importance because all the positions will be
considered in due course, but I'd like to take them up in the
following order.

Let's take up first Eagle's motion to stay DOE 5's
motion for attorneys' fees. Anything else that the moving
party would like to add on that motion?

MR. RATINOFF: No, Your Honor. There is nothing
that I would like to add at this point, although I'd like to
reserve time to respond if Mr. Goldowitz has anything to add.

THE COURT: Anything else the responding party

Georgeann M. Wiles, CSR
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would like to add on that motion?

MR. GOLDOWITZ: Yes, Your Honor, since Eagle filed
the last papers. First, as to the issue that we argue in our
papers that the motion for attorneys' fees is not stayed
automatically, contrary to counsel's position, Plaintiff
doesn't explain why the other cases that we cited from
Serrano on up to Nazemi are not applicable. They all
generally apply to attorneys' fees being as to ancillary
matters and not being automatically stayed. They merely
state that it doesn't involve 425.16, which is true, but the
one case on this issue which does involved 425.16, Robertson
vs. Rodriguez cites Nazemi and to the same conclusion.

Counsel argue in their reply papers that this is
not a Sixth District Case and; therefore, this court isn't
obligated -- it's not controlling. And that's not the law.
Auto Equity Sales provides that any published appellate
opinion, all trial courts, unless there's contrary authority,
you're obligated to follow that.

They also cite no contrary authority supporting
their position that ﬁotion for attorneys' fees in an
anti-SLAPP context or any other context is not -- is
automatically stayed. They rely on Varian, but Varian
doesn't address the issue of attorneys' fees, and it is not
contrary to all the other cases which hold that a fee motion
is ancillary and not automatically stayed.

As to the second issue, or lumping the second
issue, they argue that the Court should exercise its

discretion to stay the motion for attorneys' fees. We've

Georgeann M. Wiles, CSR
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argued pretty clearly in our papers the significance of the
policy purpose of the anti-SLAPP statute would be undermined
by doing that. 425.16(c) is designed to protect the rights
of SLAPP victime and/or their counsel's to recover fees.
Ketchem v. Moses makes clear that one of the important
purposes is to allow Defendants who would not otherwise be
able to afford counsel to find counsel by the fact that an
attorney fee award under subdivision (c}).

Notwithstanding the spin that counsel puts on it in
the reply papers, even by their own admission, is in a very
precarious position. In their latest SEC filing filed with
our opposition papers they say there is, quote, substantial
doubt about the company's ability to continue as a going
concern. That -- that speaks for itself in terms of the
precariousness of Eagle's ?osition.

Under 425.16 the right of SLAPP Victims to recover
fees should not be overridden by arguments by the SLAPP filer
of judicial economy which is essentially they're saying we
don't want to have to pay. Well, the legislature says you do
have to pay.

And finally, the 30-day delay of appellate briefs
is a minimal delay compared to one or two years that would --
would be imposed if the stay were granted. And we have to go
through the entire appellate process. So it's not really
comparable.

THE COURT: Okay. Thank you. Anything else on the
first motionv?

MS. KHACHATOURIAN: Your Honor, if I just may add

Georgeann M. Wiles, CSR
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and then I'll turn it over to Jeffrey Ratinoff. Eagle
Broadband's position is that there are severe problems with
the motion for attorneys' fees. And while you may have the
discretion to rule on the motion for attorneys' fees, and it
may not be automatically stayed, it doesn't mean you should.
The bottom line is that in my view it's unfair for the
matters to come to you and ask you to audit, essentially,
what are billing statements.

I know you're not going to the motion for
attorneys' fees yet, but they're somewhat related to the
motion for stay, which is, we've tried to save all the
parties money by trying to avoid the motion for attorneys'
fees disposition to see what the court of appeal says. And
DOE 5 didn't want to do that, so that's why we had to file
our motion for stay. But just because you may have the right
to rule on it doesn't mean that you should.

And then I'll turn it over to the Jeffrey Ratinoff.

THE COURT: Go ahead, counsel.

MR. RATINOFF: Your Honor, I think most of what
Mr. Goldowitz said was already in their opposition, so I
would -- and calling for all legal arguments, aside. And we
don't deny that the Court has the discretion to stay. And we
think we have ample reason here to stay the attorneys' fees
motion irregardless of the policy, anti-SLAPP statute because
the Anti-SLAPP Project has taken advantage of the attorneys'
fees provision to create a windfall for its -- for the firm.
The anti-SLAPP statute is meant for provisional attorneys'

fees.

Georgeann M. Wiles, CSR




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

27

28

Copying Prohibited Pursuant to GC 69954 (d) 7

Here we've seen an abuse of that statute in the
attorneys' fees provision. From Day 1 we've tried to
minimize the amount of attorneys' fees. And they forced our
hand to come here both ex parte and on a regular motion to
get this stay. They don't deny the fact that they're going
to seek attorneys' fees after an appeal, if they are
successful on appeal and Eégle is not. Frankly, you know, we
wanted to consolidate this, take care of it at the end of the
day, 1f necessary.

Second of all, I'd just like to add the fact that
Eagle's financial reports for the last quarter, since that
report, as we submitted in our reply brief, there has been
significant developments, including additional funding. Also
including -- in general, better -- the company's health has
gotten better over the past year. So, you know, frankly,
this -- the fear of Eagle not being around is not supported
by the most recent developments.

Second of all, he tries to minimize this 30-day
extension. However, if they really are truly afraid of Eagle
not being around, and certainly they would not only want the
appeal heard, but heard on an expedited basis. So frankly,
there's not going to be another likelihood to submit anything
required. They've said they can't wait until the end of the
appeal. So I think this is one of those opportunities and
certainly a circumstance where the Court should exercise its
discretion and stay the motion for attorneys' fees. At least
until after the conclusion of the appeal.

THE COURT: Okay. I'll take that motion under

Georgeann M. Wiles, CSR
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submission.

Let me go to the attorneys' fees motion itself.
Anything else the moving party would like to add on that?

MR. GOLDOWITZ: Everything's in the papers. The
only other thing I would like to respond to is one of the
documents that we got yesterday afternoon was evidentiary --
purported evidentiary objections to two declarations that we
submitted with our reply papers, Supplemental Declaration of
Michael Reedy and Declaration of Paul Clifford.

The argument they make is that they purportedly
justify Paul Clifford's billing rate as immaterial. First of
all, Michael Reedy's supplemental declaration said nothing
about Paul Clifford's rate. That was in his original
declaration filed with the moving papers. Mr. Reedy's
declaration was responding to their argument and their reply
papers that certain activities such as travel to and from
court, et cetera, are not appropriately billed and fees are
not appropriate for that. And Mr. Reedy was saying, no,
that's not true. Our firm -- it's common we do that. Lead
counsel conferring with associate counsel, totally
appropriate. Lead counsel revising documents drafted by the
associate counsel, totally appropriate to bill for, et
cetera. Not a new matter in response to what Plaintiff
argued in its opposition.

With respect to Paul Clifford's supplemental
declarationf which obviously did deal with his hourly rate,
or in part, it also dealt with authenticating documents

showing graduation, law school graduation and bar admission

Georgéann M. Wiles, CSR
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dates for Plaintiff's two counsel. What Mr. Clifford said in
his supplemental declaration was nothing more than what I am
or Michael Reedy said in our original declarations. But in
their opposition -- in its opposition papers Plaintiff
argued, well, it's suspicious there was‘no declaration from
Paul Clifford.

So, to allay those suspicions we submitted the
declaration of Paul Clifford in response to their argument
that it was suspicious. But it didn't bring in any new
argument. It simply said what I am and/or Michael Reedy said
about our understanding of Paul Clifford's experience in our
original declarations. That's all, and the rest of it is in
our papers.

THE COURT: Go ahead én the response side.

MS. KHACHATOURIAN: Your Honor, I'd like to address
certain points since the Anti-SLAPP Project had the last word
by filing a reply.

First of all, with respect to the evidentiary
objections. Paul Clifford's declaration discusses my
graduation date from law school, Jeffrey Ratinoff's
graduation date, that's all information that could have been
in the opening papers.

As far as Michael Reedy's declaration, again,
charging practices, billing practices, could have all been in
the opening papers. There was no reason to file a
supplemental declaration.

But in addition to that, we have additional

objections. In the reply brief, there's now new billing

Georgeann M. Wiles, CSR
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statements that we didn't have a chance to respond to. Not
only that -- and it's attached to Supplemental Declaration of
Mark Goldowitz. But in those billing statements, my brief
review of them is, one, they're charging us for service to
Gregory Broiles, who apparently isn't even counsel of record
anymore and, two, they're charging us estimated time for
travel here today. You know, I don't think it's appropriate
for the Court to have to audit these bills. And a lot of
this is in our papers already.

But the bottom line is that DOE 5 has not met his
burden here to establish they're entitled to all of these
attorneys' fees. Obviously I'm not going to come in here
today and tell Your Honor that they're not entitled to some
attorneys' fees. I know what the statute says. But my
argument is they're not entitled to everything that they've
requested, and it's excessive and it's outlined in our
opposition papers.

I'd also like to flag for the Court that the Church
of Scientology case, which the Anti-SLAPP Project relies on
religiously -- and I don't mean that as a pun -- has a big
red flag on it when you key cite it. It has been disapproved
of by many other courts in our jurisdiction.

I'd also like to address the fact that this, as it
was in February when we came before Your Honor to defend
against the anti-SLAPP, is a very unique situation. That is
why the Court has full discretion to award attorneys' fees:
and to review it to see if it's excessive or redundant.

There really is no case on point here. In the reply brief,

Georgeann M. Wiles, CSR
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Mark Goldowitz says again and again, Plaintiff cites no legal
authority for this proposition, Plaintiff cites no legal
authority for this proposition. Although we disagree and
believe we have cited legal authority in support of our
position, the fact of the matter is there is nothing on
point.

This is a situation where the defendants filed a
consolidated anti-SLAPP motion. They did that on their own.
And they don't have the billing records for specifically DOE
5. and I don't know how they put those billing records
together, but it would be a miscarriage of justice and would
undermine the purposes of the anti-SLAPP statute to allow DOE
5 to also recover for DOE 4 because DOE 4 is still in the
case. And the anti-SLAPP statute was denied.

It is the Anti-SLAPP Project's burden and DOE 5's
burden to justify that all of the work done was to the
anti-SLAPP motion with request to DOE 5. They cannot do
that. That is clear from their billing statements that they
can't do it because if you look at the entries, there's
references to DOE 4, there's references to reviewing drafts
of Gregory Broiles through DOE 2 and 3. And there's a whole
slew of other problems that I've identified in our
opposition.

Nonetheless, if they're not able to do that, then
the Lafayette Morehouse case is controlling here, or at least
igs certainly instructive because in that case the court
applied a fractional multiplier and said, okay, you have

multiple defendants, you filed an anti-SLAPP, some got out,

Georgeann M. Wiles, CSR
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some didn't, and it was on the one cause of action, so we're
going to do a fractional multiplier. And in this case
because there are two Does that would be half.

So after the Court makes whatever deduction they
believe are excesgive or redundant or unnecessary, all of
that time should be halved because the Anti-SLAPP Project
decided to do a consolidated anti-SLAPP motion. That wasn't
a decision the plaintiff made, and because of that they don't
have sufficient billing to justify the work or the numbers.
And so what I would submit is that the Court should apply a
fractional multiplier approach.

In addition, in the compendium of federal authority
the fact that the Anti-SLAPP Project has to cite to federal
authority and states in a footnote in their reply that
because there is no law really controlling here, it is
helpful to look to the federal court. They cite to National
Assoclation of Concerned Veterans vs. Secretary of Defense.
In that case, the court states that the moving party needs to
establish a range of rates, not just what's reasonable, but a
range of rates so the court can decide after evaluating the
nature of the litigation, the experience, the complexity '
level, and the work that was actually at issue, what is a
reasonable rate.

Then the Anti-SLAPP Project cites Dowling vs.
Zimmerman for the proposition that the anti-SLAPP reasonable
attorneys' fees provision should be read broadly. Well,
that's interesting because in Dowling vs. Zimmerman, the

court actually slashed the $60,000 fee award on behalf of one

Georgeann M. Wiles, CSR
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anti-SLAPP defendant and reduced it to $9,300.

Here the Anti-SLAPP Project is asking for far more
than Plaintiff has expended on the entire case in defending
four defendants in two anti-SLAPP motions.

The other thing I'd like to point out is the
Anti-SLAPP Project is also charging 2006 rates for 2005 work.
I don't know about anyone else in this room, but I could
never get away with that as a partner in charge of billing my
clients. That is just something you don't do.

THE COURT: Mr. Goldowitz, your paper is hitting
the mic.

MR. GOLDOWITZ: Sorry.

THE COURT: So keep it away.

Sorry, counsel. Go ahead.

MS. KHACHATOURIAN: That's okay.

Computer Express is clear that where the
documentation is inadequate that allows the court to either
deny the request or to reduce it.

In addition, like I said, we haven't had a chance
to review the last portion that they submitted for additional
attorneys' fees, but I'd like to add that Eagle Broadband had
reallyftried to resolve this before coming to the Court
today. We entered into a confidential settlement negotiation
where we requested the backup for the request for attorneys'
fees, and we were never provided that information. The first
time we were provided with that information was the day they
filed their motion. And so, despite the fact that the

exhibit attached to Mark Goldowitz' opening declaration is

Georgeann M. Wiles, CSR







